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April 1, 1960

Memorandum No. 40 (1960)

Subject: Uniform Rules of Fvidence - Privileges Division

Attached are the Uniform Rules of Evidence (Privileges Division)
as revised to dete by the Commission. Only those rules in the Privileges
Division are included that have been approved by the Commission. Those
rules that are included in Memorandum No. 15 {1960)’which will be considered
by the Commlssion et its April meeting, are not included in the material
sttached hereto., You may want to refer to the attached material in
connrection with Memorandum No. 15 (1960) and also in comnection with
Chadbourn's memo concerning the problem of incorporating the Uniform
Rules in the Privileges Division (Rules 23-40) into the California Codes.

Respectfully submitted,

John H. DeMoully
Executive Secrebary
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UNTFORM RULES OV EVIDENCE

PRIVILEGE DIVISION

Revised 12/10/5
Revised 11/10/59
10/14/59

Note: This is Uniform Rule 23 as revised by the
Iaw Revision Commission. See attached explanation of this
revised rule. The changes in the Uniform Rule are shown
by underlined material for new material and by bracketed
and strike out material for deleted material.

RULE 23. PRIVILEGE OF [AGGUSEB=] DEFENDANT IN

CRIMINAL ACTIOHN.

(1) Every person has in any criminal action

or proceeding in which he is [ar-aseused] a defendant a

privilege not to be callied as & witness and not to testify.
[£2}——An-aeeuseé-iﬂ-a-erémina%-aetien—has-a—ppévi—
&sge~te-ppe¥ent-his-5pease—Epem-%estigyéng-in—sueh-aatien
with-respeat-%e-any-eaﬂﬁééentia}—eemmaaieatieﬂ-had-ar~maée
between-shem-while-%hey-we;e-h&sbané-aaé—wéﬁey-exeepti&g
enly-%a}—ia-aﬁ-aetian-ia-whéeh—the—aaeused—is-ehapgeé-wi%h
4&4-&-65&99—invelving-the-map?éage-?elatie&;-es—%ii}-a
erime-against-the~pepsen-eﬁ—p?epepty—e£—the-ether-apeuse-er
the-ehild—e£-eithep-5§euse;-ef—éiii}-a—éeser%ien-e?-the-ether
spaase—ep-a-ehi;d-ef—eéther-syeuae;-ep-%b}-as-ts—%ke-eemmuai-
eatieﬁ;-ia-an-aesien-én-whish-the-aeeuseé-eﬁﬁeﬁs-eviéenee-eﬁ-a
eemmunieatien-hetweea—héﬁselﬁ-ané-his—speasef]

[4¢3}] (2) [An-aceused] A defendant in a criminal

action or proceeding has no privilege to refuse, when ordered

by the judge, to submit his body to examination or to do any
act in the presence of the judge or the trier of the fact,

except to refuse to testify.
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R.23

Revised 12/10/59
Revise? 11/{0/59
10/14/59

[Le;-—lﬁ-an-aeeaaeé-ia-a—eriminal-aetien-éaes-ﬂst
%estigfg—eeunsel—may-eemmen%-upeﬁ-aeeuseéla—ﬁailure—te-Geatiﬁy;
ané—%he—t?ier-e£-£ae%~ma§-éfaw-a&i-?eaaeaab}é-iﬁ§é?eﬁeea.
sherefremy ]

(3} In a criminal action or proceeding, whether the

defendant testifies or not, his failure to explain or to deny

by his testimony any avidence or facts in the case against him

may be commented upon by the court and by counsel and may _be

considered by the court or the jury to the extent authorized under

Section 13, Article I of the (alifornis Constitution.
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Revised 12/10/59

Revised 11/10/59

10/1%/59

RULE 23 (PRIVILEGE OF DEFENDANT IN CRIMINAL

ACTION) AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 23,
relating to the privilege of defendant in a criminal action, as revised by
the Commissicn.

Paregraph (2) - Marital Privilege of Defendant in Criminal Cage.

Paragraph {2) of Uniform Rule 23 has been deleted in the revised rule.
This peragraph, relating to the speciel meritel privilege of a defendant in
a criminal case, becomes unnecessary because the Commission has modified
Uniform Rule 28 to give the substantially same privilege &8s wes given under
Uniform Rule 23(2) to & spouse in a1l cases =-- the right to prevent the other
spouse from testifying and to provide for the existence of the privilege
after the termination of the marriage. The Commission has, consequently,

deleted subsection (2) of Uniform Rule 23.

Paragraph (%) - Comment on Defendant's Exercise of Privilege.

The Commission disapproves paragraph (%) of Rule 23 and instead has
substituted in the revised rule the substance of the portion of Art. I,
§ 13 of the Californis Constitution relating to comment on failure of
defendant to testify. The word "case"” appearing in the Constitution has
been changed to "action or proceeding” in order to be congistent with the

rest of revised Rule 23.
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Revised 12/10/59
Revised 11/10/59
10/14/59

Note: This is Uniform Rule 24 as revised by the Law Revision Commission.
See attached explenation of this revised rule. The changes in the Uniform
Rule are shown by underlined material for new material and by bracketed and
gtrilin out meterisl ror delotod material. ‘

RULE 24. DEFINITICK OF INCRIMINATION.

A metter will ineriminate a person within the meaning of these rules
if it constitutes, or forms an essential part of, or, taken in connection
with other mstters disclosed, is a basis for e reasonable inference of,
such & vioclation of the laws of this State as to subject him to lisbility

to [?uaiabaen%-%hereﬁeyl conviction thereof, unless he has become {for

agy-=egsen] permanently immune Ifrom [pa:aishmeat] conviction for such

violation.

RULE 24 (DEFINITION OF TNCRIMINATION) AS REVISED BY THE COMMISSION

The Commission spproves Uniform Rule 24 with the revisions indicated.
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(2) Subject to rule 37 and except as otherwise provided
[by-parageeph-2-of] in this rule, if a communication [s] is found by the
judge to have been between g lawyer end his client in the course of that
relationship and in professional confidence, [are-ﬁri$ilegeé;-ané-a] the
client has a privilege to:

(a) [4f-he-is-the-witmess-be] Refuse to disclose [any-suen]
the commumication. {5-end]

(v} [4e] Prevent his lawyer, or the lawyer's representative,

associate or employee, from disclosing the communication, [d#%y-ané]

{¢c} [%8] Prevent any other {witness] person from disclosing
[puwek] the communicstion if it came to the Imowledge of such [witness)
person (1) in the course of its trensmittal between the eclient and the
lawyer, or (i1} in a manner not reasonadly o be anticipated by the client [y]
or {1i1) as a result of a breach of the lewyer-client relationship.

(3) Subject to rule 37 snd except as otherwise provided in

paragraphs (L), (5) and (6) of this rule, the privilege under paregraph (2)

of this rule may be claimed for the client by

(a) The holder of the privilege. [the-pkicont-in-person-or-by-Ris

&awyery-er-if-ineam@eteat;-by-h&s-guaséiaﬁy—ar—if-éeeeaaeé,-bywhis-persanal
representstiver]

{(b) A person who is authorized to ciedm the privilege by the

holder of the privilege.

(c) The lavyer who recelved or made the communicetion if (i) the

client is living, and {ii) no other person claims the privilege under

pubparagraph {a) or (b) of this paragraph and (iii) the privilege bas not

been walved under rule 37.




(4) [{p)-Sueh-privileges-phaii] The privilege under paragraph

g

{2) of this rule does not extend [{ad] to a cammunication if the judge {inds

that[sufﬁie&en%—e?iéenee;-aei&e-fr&&~the-eemm&nicatien;—h&sébeen-intre&&ee&
to -warranb-a-finding -tkeb) the legal service was sought or obtained in order
to ensble or aid the client o ccrmit or plan to commit a erime or [e-te¥$]

to perpetrate or plan to perpetrate a fraud.

(5) The privilege under paregreph (2) of this rule does not

extend to a cormunication relevant to:

(2) [y-ef-{b}-ta-aueesmuniaatien-;eleva&i—te] An issue between
parties all of whom claim through the client, regardless or vhether the
reepective claims are ky testate or intestate succession or by inter vivos
transaction. [y-ex}

(3] [{e)-to-a-ecumunieation-pelevant-se] An issue of breach of
quty by the lawyer to his client [y} or by the client to his lawyer. [y-ex]

{c) {(d)-te-a-eesmuﬁieatien-?elevant-te] An issue concerning
en attested document of which the laewyer is an attesting witness. [5-ex]

{a) [(e}-te-a-eammanieatéaa-felevaat-te] A matter of common
interest between two or more clients if made by any of them to a lawyer whot
they have retained in common, when offered in an action between any of guch
clients.

(6) The privilege available to a corporation, [ex] associatlon

or other orgenization under this rule terminates upon dissolution of the

corporetion, asssociatior or other organization.
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clubs and fraternal orpanizations in those circumstances where the
particular situation is such that the organization (rather than its
individusl members) is the client. See Oil Workers Intl. Union v.
Superior Court, 103 C.A.2d 512, 230 P.2d 71 (1951) (not inveolving a
privilege guesticn). There is no reason why in appropriate circumstances
these and similar organizations showld not have the same privilege as a
private individual.

The definition of client has also been modified to meke 1t clear
that the term client includes an incompetent who himself consults the
lawyer or the lawyer's representative. In this case, paragraph (3)(z)
and (b), provide that the guardian of the incompetent client can claim
the privilege for the incompetent client and that, when the incompetent
client beccomes competent, he may himself claim the privilege.

Definition of “lawyer." The definition of "lawyer" contained in

the Uniform Rule has been modified by inserting a comma after the word
"euthorized.” This corrects an apparent clerical error in the rules as
printed by the Commission on Uniform State laws. Compare with Rule 27
(as printed by the Commission on Uniform State Laws).

The Commission approves the provision of the Uniform Rule which
defines "lawyer" to include a person 'reasonably believed by the client

to be authorized" to practice law. Since the privilege is intended to

encourage full disclosure by giving the client aseurance that his communication

will not be disclosed, the client's reasonable belief that the person he
is consulting is an attorney should be sufficient.

Definition of "holder of the privilege."” The substance of the

sentence in Uniform Rule 26{1) reading '"the privilege may be claimed by the
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client in person or by his lawyer, or if incompetent, by his guardien, or
if deceased, by his personal representative” has been stated in the form

of & definition in paragraph (1)(c) of the revised rule. This definition
substantially conforms to the definition found in Uniform Rule 27, relating
to the physiclan-patient privilege. It mekes clear who can waive the
privilege for the purposes of Rule 37. It also makes paragraph (3) of the
revised rule more concise.

Kote that unéer paregrepn (1){(c)(i) of the revised rule, the
client is the holder of the privilege if he is competent. Under paragraph
(1)(c){ii) of the revised rule, a guardian of the client is the holder of
the privilege if the elient is incompetent. Under these two provisions, an
incompetent client becomes the holder of the privilege when he becomes
competent. For example, if the client is a minor of 20 years of age and he
or his guardian consults the attorney, the guardian under revised rule (1)
(c}{ii) is the holder of the privilege until the minor becames 21 and then
the minor is the holder of the privilege himself. This is true whether
the guardian consulted the lawyer or the minor himself consulted the lawyer.

Under paragraph (1)(c)(iii), the perscnal representative of the
client is the holder of the privilege when the client is dead. He may
claim the privilege on behalf of the deceased client. This may be a chenge
in the existing California law. Under the California law, the privilege
may survive the death of the client and no one can waive 1t on behalf of the
client. If this is the present Californis law, the Commission believes that
the Uniform Rule provision (which in effect provides that the evidence 1s
admissible unless the person designated in the Uniform Rule clalms the

privilege) is a desirable change.
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This definition of "holder of the privilege” should be considered
with reference to paragraph.(3) of the revised rule 26, specifying who can

claim the privilege, and rule 37, relating to waiver of the privilege.
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GENERAL RULE

The substarce of the "general rule” now contained in Unifornm
Rule 26(1) has been set out in the revised rule as paragraph (2).

The following modifications of the Uniform fule have been made
in the revised rule:

(1) The language of introductory exception to the rule has been
revised to delete reference to a specific paragraph of the rule and is
instead phrased in the general language 'except as otherwise provided in
this rule.” This change has been made because the exceptions to the
"general rule" are contained in various other parts of the reviged rule.

(2) The words "are privileged" have been deleted in order %o
meke it clear that the client has the privilege and if the privilege is not
claimed by the client or person authorized under parsgraph (3) of the
revised rule to claim that privilege, the evidence of the communication will
be admitted.

(3) The requirement that the communication e found to be
between a lawyer and his client in the course of that relationship and in
professional confidence had been stated as a condition to the exercise
of the privilege. This is in accordance with the existing lew which requires
a showing by the person invoking the privilege both of the lawyer-client
relationship and of the confidential character of the communication. Sharon
v. Sharen, 79 Cal. 633, 677 (1889); Collette v. Sarrasin, 184 cal. 283
(1520). It is suggested that this requirement is more accurately and clearly
stated in the revised rule.

(4) Paragraphs {a), (b) and {c) of Uniform Rule 26(1) have been

tsbulated in paragraph form to improve readability and a number of revisions
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have been nade.

The words "if he is the witness' have been deleted frcm subperagraph
(a) because these limiting words are not a desirable limitation. Note
that under Uniform Rule 2, the Tules 'epply in every proceeding, both
criminal and civil, conducted by or under the supervision of a court,
in which evidence is produced.”

The words "or the lawyer's representative, assoclate or employee”
have been inserted in subparegraph (b) to make clear the substance of the
Uniform Rule that the client can prevent the stenographer or cther
employee or representative of the lawyer from testifying as to the
communication. Thus the privilege respecting the attorney's secretary or
clerk is vested in the client. Under the present Celifcrnia statute the
privilege so far as employees of the attorney is concerned may be vested
in the attorney. The basis for the privilege is to encourage full
disclosure by the client and for this reason the Commission believes that
in 8ll cases the privilege should be vested in the client.

The word "person” has been substituted for "witness" in sub-
paragraph (c) because "witness" is suggestive of testimony at a trial
whereas the existence of privilege would make it possible for the client
to prevent a person from disclosing the ccmmunication at a pretrial
proceeding as well as at the trial.

(5) In paragraph (3) of the revised rule the substance of the
last sentence of Uniform Rule 26{1) reading "the privilege may be claimed
by the client in person or by his lawyer, or if incompetent, by his guardian,
or if deceased, by his personal representative” has been incorporated with

some changes. An introductory clause has been inserted to make it clear
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that the right to claim the privilege for the client is subject to the
waiver provision {Rule 37) and to the other exceptions under which a confi-
dential commmication between a lawyer and a client is admissible. Under
subparagraph (a) of psragraph (3) of the revised rule, the "holder of

the privilege" may claim the privilege. The holder of the privilege is
the person designated in the definition contained in paragraph (1)(e) of
the revised rule.

Under subperagraph (b) of paragraph (3) of the revised rule,
gpecific provision is made Tor persons who are authorized to ¢laim the
privilege to claim it. Thus the guardian, the client or the personal
representative {when the "holder of the privilege") may authorize another
person, such as his attorney, to claim the privilege. Under subparagraph
(c) the substance of what is now contained in Uniform Rule 26(1) is set
out more clearly.

Rule 26(1) now provides the privilege may be claimed by "the
client in person or by hies lawyer.” Under the revised rule in subparagraph
(¢}, the lawyer is entitled to claim the privilege on behalf of the client
provided certain conditions exist. Note that the conditions that are
required to be satisfied are: (1) the client must be living; (2) no
other person has claimed the privilege; and (3) the privilege has not been
waived. The Commission believes that this is in substance. what is intended
to be provided by that part of Uniform Rule 26(1) that provides that privilege
may be claimed by the client in person "or by his lawyer.'

(6) Under a dictum in a California case a judge can, on his own
motion, exclude a confidential attorney-client communication. This is

probably because the California statute provides that the communication
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to the lawyer by the client shell not be disclosed "without the consent of
his client.” However, the Uniform Rule is based on a theory that the
communication is to te admitted uniess the privilege is claimed by 2
person designated in the statute. The Commission adopts the Uniform Rule
with the realization tuat the confidential communication will be admitted
as evidence unless scmeone entitled to claim the privilege of the client
does so.

EXCEFTIONS.

Crime or fraud. In paragraph {(4) of the revised rule an

exception is stated that the privilege does not apply where the judge finds
thet the legal service was sought or oblained in order to enable or ald
the client to commit or plan to commit a crime or to perpetrate or plan
to perpetrate a fraud. California recognizes this exception insofar as
future criminal or fraudulent activity 1s concerned. Uniform Rule 26 extends
thig exception to bar the privilege in case of consultetion with a viev
of commission of any tort. The Comriission has not adopted this extension
of the traditional scope of this exception. Because of the wide variety
of torts and the tecinical nature of many, the Ccmmission believes that to
extend the exception to include all torts wouild present difficult problems for
an attorney consulting with his client and would open up too large an area of
nullification of the privilege.

The Uniform Rule requires that the judge must find that "sufficient

evidence, aside from the comrunication, has been introduced to wvarrant a

finding that the legal service was sought or obtained in order to enable or
2id the client to commit or plan to comalt a crime or a tort." The Commission

has not retained this requirement that as a foundetion for the admission of

-8. f06



such evidence there must be a prima facie showing of the criminal or tortious
activities of the client. There is little case or text authority in support
of the foundation requirement and such authority as there is falls to make a
case in eupport of the requirement. The Ccmmission belleves the foundation
regquirement is too stringent and prefers that the question {as to whether the
legal service was sought or obtained to ensble or aid the cilent to commit or
plan to commit a crime or to perpetrate or plan to perpetrate a fraud) be
left to the judge for determination under the provisions of Uniform Rule 8.

Other Exceptions. In paregraph (5) of the revised rule, the sub-

stance of the other exceptions to Uniform Rule 26 has been retained. None of
these exceptions is expressly stated in the existing California statute. Each
is, however, more or less recognized to some extent by judicial decision.

The exception provided in paragraph (5}{(a) of the revised rule provides that
the privilege does not apply on an issue between parties all of wham clalm
through the client. Under the existing California law, all must claim through
the client by testate or intestate succession; a claim by inter vivos
transaction is not within the exception. The Uniform Rule would change

this to include inter vivos transactions within the exception and the
Commission approves this change., Accepting the rule of non-survivorship

when all parties claim through a deceased client by testate or intestate
succession, the Comission can perceive no basis in logic or policy for
refusing to have a iike rule when one or both parties claim through such
deceased client by inter vivos transaction.

The Eavesdropper Exception. Let us suppose that a switchboard

operator listens in on a confidential statement made by a client to his

lawyer in the course of a telephone conversation. Or suppose the client
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mails a confidential letter and an interceptor steams the letter open and
reads it. Or suppose a wrongdoer breaks inte and enters the lawyer's
office and steals the letter.

Under the so-called "Bavesdropper Exception,’ the switchboard
operator, the interceptor and the wrongdoer all could testify. We may have
the eavesdropper exception in Callfornia, but the Uniform Rule would abolish
it. The Commission spproves the Uniform Rule provision (contained in
paragrapk (2) (c) of the revised rule) which would permit the client to
prevent the switchboard operator, interceptor or wrongdoer from testifying
as to the communication. The client who consults a lawyer is in danger
of eavesdropping, bugging and other such forms of foul play. ZIEavesdropping
igs a resl and proximate menace to clients. To encourage full disclosure
by the client to his attorney, the Commission belleves that the client
should not be required to run the risk of the switehboard operator,
interceptor or wrongdoer testifying as to the confidential comunication.

Therefore, the Commission approves the Uniform Rule provision.

PERMINATION OF PRIVILEGE OF CORPORATION, ASSCCIATION OR (THER ORGANIZATION
UPON DISSOLUTICH.

In paragraph (6) of the revised rule, the substance of the last
sertence of Uniform Rule 26(1) is contained. It has been slightly restated

to conform to the definition of client as stated in the revised rule.
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Revised  11/10/59
Note: This 1s Uniform Rule 27 as revised by the Law Revision
Commission. See attached explanation of this revised rule. The changes
in the Uniform Rule {other than the mere shifting of langusge from one

part of the rule to another) are shown by underlined material for new

materisl and by bracketed and strike-ocut material for deleted materisl.

RULE 27. PHYSICIAN-PATIENT PRIVILEGE.

(1) As used in this rule [7] :

(a) "Confidential communication between physician and patient”
means such information transmitted between physician and patient, including
information obtained by sn examination of the patient, as is transmitted in
confidence apd by & mesns which, so far as the patlient 1s sware, discloses
the information te no third persons other than those ressonably necessary
for the transmission of the informstion or the accomplishment of the
purpose for which it is transmitted.

(b) "Holder of the privilege" meens (i) the patient when he is

competent, (ii) a guardian of the patient when the patient is incompetent

and {iii) the personal representative of the patient if the patient is

dead. [the-gatéeﬁé-whiée—aléve-aaé-ae%-aaaer—gaaféianshép-af-%he-guaréiaﬂ
ag—the-§e£sen-a?-an—éaeaa§eéeaﬁ-ga;éen%¢-es—the-§9fseaa;-£epreseatative
o€ -p~decscsed-patients |

(¢) "Patient" means a person who, for the sole purpose of securing
preventive, paslliative [¢+] or curative treatment, or a diagnosls prelimi-
nary to such treatment, of his physical or mental condition, consults &

physician [y] or submits to an exsmination by a physicisn [+] .
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(4) "Physician" means a person suthorized, or reasonably believed
by the patient to be authorized, to practice medicine in the state or

jurisdietion in which the consultation or examination takes platce [#] .

(2) Subject to rule 37 and except as otherwise provided [y

pavasraphe-£3)3-b4)y-t5)-and-£6)-6€] in this rule, a person, whether or

not e party, has a privilege in s civil action or proceeding [ex-im-a

preseeubicn-for-a-nisdemesnsr ] to refuse to disclose, and to rrevent o
witness frem disclosing, a communication [] if he clsins the privilege
and the judge finds that:

(a) The commmication was a confidential communication between
patient and physician [5] ; end

(b) The patient or the physician reasonably believed the commnica-
tion to be necessary or helpful to ensble the physician to meke a diagnosis
of the condition of the patient or to prescribe or render treatment
therefor [5] ; and

(e) The witness (i) is the holder of the privilege or {i1) at the
time of the communication was the physician or a person to whom disclosure
was made because ressonsbly necessary for the trensmission of the
communication or for the accomplishment of the purpose for which it was
transmitted or (iii) is eny other person who obtained knowledge or
possession of the commmunication as the result of an intentional breach of
the phyeicien's duty of nondisclosure by the physician or [big-mgent-a¥

sevwvans] a representative, sssociate or employee of the physician; and

(8) The cleimant is (i) the holder of the privilege or (ii) a person

who is authorized to claim the privilege {€ex-kim] by the holder of the

priviiege or (iii)} if the patient is living and no other person claims the
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privilege and the privilege has not been waived under rule 37, the person

who wes the physician at the time of the confidential communication.

3

(3) There is no privilege vnder this rule as to any relevant
communication between the patient and his physician [{24] upon an issue
of the patient's condition in:

{a) An action or proceeding to ccmmit him or otherwise place him or

his property, or both, under the combrol of another or cothers because of hls

slleged mental [ineempebenes] or physical condition. [y-e¥-in]

Eb) An action or proceeding in which the patient seeks to establish his

competence. [ew-in]

Sc) An action or proceeding to recover demages cn account of conduct

of the.patient which constitutes a felony. [ewiminal-offense~other-shan-a
wisdemesnsyy-6® |

(k) There is no privilege under this rule as to any relevant

communication between the patient and his physician upon:

(a) [{b}-wpemn] An issue as to the validity of & document as a
will of the petient. [;-er-fe}-upen]
b) An issue between parties clalming by testate or intesiate

e

succeseion or intervivos transaction from a deceased patient.

[£431 (5) There is po privilege under this rule in an action or pro-

ceeding, including an action brought under Section 376 or 377 of the Code of

Civil Procedure, in which the condition of the patient is an elenent or-'factor

of the ¢laim, or coumnter claim, cross-complaint or affirmative defense,

of the patient or of any party claiming through or under the patient or
claiming as a beneficiary of the patient through a contract to which the

patient is or was a party.



[£5)] {6) There is no privilege under this rule as to information
which the physician or the patient is reguired to report to a public
official or as to informstion reguired to be recorded in a public offilce (3]

unless the statute, charter, ordinance, adninistrative regulation or other

provision requiring the report or record specifically provides that the
information shall not be disclosed.

[£{63] (7) Wo perseon has a privilege under this rule if the judge
finds that [puffieiemt-evideneey-apide-frem-the-ecpmuniention-has-been
intpeduecd-bo-warrant-a-Findinz-bhak] the services of the physician were
sought or obtained to enable or aid anyone to commit or to plan to commit
a crime or a tort {5] or toc escape detection or apprehension after the
commission of a crime or a tort.

[{7}--A-privilege-under-shis-rule-as-te-a-scemunieation-1s5
teymiaaked—if-the-suége-ginéa—that«aay-gersen-while-a-helﬂer-ef-the
p?ivilege-has-eaused—%he-ghysieian-sy-any-agent-e?-servant—sf—thﬁ—physieian
%e—tes%ify-in-any-aetien-te-any-matter-af-whieh-the—physieiaa—sr—his-agent

er—aervant-gained-knswledge—threagh-the-essﬂuaie&tiens]
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Revised 11/10/59

9/15/59

RULE 27 (PHYSICIAN PATIENT PRIVILEGE) AS REVISED BY THE

COMMISSICH

It is the purpose of this memorandum to explain Uniform Rule 27,

relating to the physician-patient privilege, as revised by the Commissilon.

DEFINITIONS
Arrangement. The definitions have been arranged in alphabetical
order.

Definition of "holder of the privilege.” The definition of

"holder of the privilege” contained in the Uniform Rule has been rephrased
in the revised rule to conform to the similar definition in revised
rule 26. Note that under this definition, a guardian of the patient
is the holder of the privilege if the patient is incompetent. This

differs from the Uniform Rule which makes the guardian of the person of

the patient the holder of the privilege. Under the revised definition,
1f the patient has a separate guardian of his estate and a separate
gusrdian of his person, either guardian can claim the privilege.

An incompetent patient becomes the holder of the privilege when
he becomes competent.

The personal representative of the patient is the holder of the

privilege when the patient is dead. He may claim the privilege on behalf of
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the decemsed patient. This may be a change in the existing Californis law.
Under the California law, the privilege may survive the death of the patient
in some cases snd no one can waive it on behalf of the patient. If this is
the existing Californis law, the Commission believes that the Uniform Rule
provision {which in effect provides that the evidence is admissible unless
the person designated in the Uniform Rule claims the privilege) is e
desirable change.

This definition of "holder of the privilege" should be considered
with reference to subparagraphs (c) and (d) of paragraph (2) of the
revised rule {specifying who can claim the privilege) and rule 37 {relating
to walver of the privilege).

Definition of "patient." Two unnecessary commas have been deleted

from the Uniform Rule.
The Cormission approves the requirement of the Uniform Pule that the

patient must consult the physician for the sole purpose of tregiment or

disgnosis preliminery to treatment in order to be within the privilege.

Definition of “physician." A necessary comma has been inserted

after the words "person euthorized." Compare with Uniform Rule 26(3)(c).
The Commission approves the provision of the Uniform Rule which
defines "physician" to include a person 'reasonebly believed by the patient
to be authorized" to practice medicine., If we are to recognize this
privilege, we should be willing to protect patients from reasonsble mistakes

a8 to unlicensed practitioners.

GENERAL RULE
The substance of the "general rule" is set out in the revised rule
as paragraph (2}.
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The following modifications of the Uniform Rule have been made in
the revised rule:

(1) The "general rule" has specifically been made subject to rule
37 (waiver) end peragraph (7) of Uniform Rule 27 has been ocmitted as
unnecegsary. Making the general rule subject tc rule 37 conforms to the
language of rule 26 (attorney-client privilege) end makes it clear that
rale 37 is applicable.

(2) The language of the introductory exception to the Uniform Rule
has been revised to delete the unnecessary references to specific para-
graphs of the rule.

(3) Under the revised rule, the privilege is applicable only in civil
aciions and proceedings. The Commission rejects that portion of the Uniform
Bule that extends the privilege to a prosecution for a nisdemeanor. The exist-
ing Californie.statunte reatricts the privilege to & civil action or proceeding
and the Cormission is unaware of any eriticism of the existing statute. In
addition, if the privilege is applicable in a triel on 2 misdemesnor
charge but not applicable in a trial on a felony charge, it would be
possible for the prosecutor in some instances to prosecute for a felony
in order to make the physician-patient privilege not applicable. A rule
of evidence should not be a significant factor in determining whether an
accused is to be prosecuted for a misdemeanor oOr & felony.

(4) In subparagraph (e) of reragraph (2) of the revised rule, the
phrase "a representative, associate or employe of the physician" has been
substituted for "his agent or servent.” This change makes rule 27 conform

to the phrase used in rule 26.
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(5) Subparagraph (d) of paragraph (2) of the Uniform Rule has been
revised to conform to Uniform Rule o6 insofar as who mey claim the privilege
is concerned. This revision will allow the physician to claim the privilege
on behalf of patiernt when all of the following conditions exist: {1) the
petient is alive; (2) no other person claims the privilege; and (3) the
privilege has not been waived. The Commission believes +hat in this case
the Uniform Rule is not clear but thet the Uniform Rule might be construed
to mean that the physician is a person "authorized to claim the privilege

for" the holder of the privilege.

EXCEFTIONS

The revised rule incorporates the substance of the exceptlons pro-
vided in the Uniform Rule with the following modifications and additions:

(1) The exceptions have been rephrased and tabulated to improve
readebility.

(2) The exception provided in paragraph (3)(a) is broader than the
Uniform Rule and will cover not only committments of mentally ill persons,
mentally deficient persons and other similar persons, but will also cover
such cases as the appointment of a conservator under Probate Code § 1751.
In these cases, the Commission belleves the privilege should not apply.

(3) The provision of the Uniform Rule that there is no privilege
in an action to recover damsges on account of conduct of the patient which
constitutes @ criminal offense other than 2 misdemeanor has been rephrased
but not changed in substance. Although the revised rule denies the
physician-patient privilege in a prosecution for a misdemeancr, the Commis-
sion does not believe that the patient should be denied his privilege in & civil

sction or proceeding sgainet him for damapes on account of conduct which it is
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alleged constituted a misdemeancr.

(4) The Uniform Rule provides that there is no privilege upon
an issue between parties claiming by testate or intestate succession from
a decessed patient. The Commission has extended this exception to include
alsc inter vivos transactions. This 18 consistent with Uniform Rule
26{2)(b).

(5) The Uniform Rule provides that there is no privilege in an
action in which the claim of the patient 1s an element or factor of the
claim "or defense" of the patient. The revised rule does not extend the
patient-litigant exception this far but instead provides that the privilege
does not exist in an action or proceeding in whicn the condition of the patient
iz an element or factor of the claim ngr counter cleim, cross-complaint or
sffirmative defense" of the patient. The Commigsion's revised rule will
protect the patient in the following case. Divorced husband (P) trings
a proceeding cgainst his ex-wife (D)} to gain custody of chiid. 'The basis of
P's claim is that D is a sexual deviate. D denies such deviation. In order
to establish his claim P calls psychiatrist who is treating D. Under the
Uniform Rule it appears that D's objection to the peychiatrist's testimony
would be overruled; but the contrary is the rcase under the revised rule.

The Commission does not believe that a plaintiff should be thus empowered
to deprive a defendant of the privilege merely by virtue of bringing the
action or proceeding.

(6) The revised rule provides that there is no privilege in an
action brought under Section 377 of the Code of civil Procedvre (Wrongful
Death Stetute). The Uniform Rule does not contain this provision. Under the
existing Californie statute, a person authorized to bring a wrongful death
action may ccpsent to the testimony by the physician. There is no logical
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reason why the rules of evidence should be different as far as testimony
by the physician is concerred in a case where the patient brings the
action and the case where a wrongful death action is brought. Under the
Uniform Rule and under the revised rule, if the patient brings the acticu,
the condition of the patient is an element of the claim and no privilege
exists. The revised rule makes the same rule applicable in wrongful death
cases.

The revised rule provides that there is no privilege in an
action brought under Section 376 of the Code of Civil Procedure (parent's
action for injury to cnild). In this case, as in the wrangful death
gstatute, the same rule of evidence should apply when the parent brings
the action as applies vhen the child is the plaintiff.

(7) The provision of the Uniform Rule providing that the privilege
does not apply as to informatiocn required by statute to be reported o a
public officer or recorded in a public office has been extended to include
information required by "charter, ordinence, administrative regulations
or cother prcvisions." The privilege should not apply where the information
is publie, whether it is reported or filed pursuant to a statute or an
ordinance, charter, regulation or other provision.

(8) A necessary comma has been inserted and and an unnecessary
comms. hes been deleted from paragreph (6) of the Uniform Rule {paragraph
(7) of the revised rule). The Commission approves the provision of tue
Uniform Rule which makes the privilege not appliceble where tle services of
the physician were sought or obteined 1o eneble or aid anyone to commit or
vlan to commit a crime or a tort or itc escape detection or apprehension

afier the commiasicn of a &érime or a tort. The Coxmission does not
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believe that this provision will impose any undue difficulty for &
patient consulting with his physician. The Commission believes
that the contrary is true, for example, in the case bf the lewyer-
¢lient relationship. Conseguently, the Ccrmission has limited

this exception to crime or fravd in rule 26 as far as the
lavyer-client privilege is concerned but has adopted the Uniform Rule
in the case of the physician-patient privilege.
The Uniform Rule requires that the judge must find that "sufficient

evidence, aside from the cammunicatlon, has been introduced to warrant a

finding that the services of the physician were sought or obtained to
enable or ald anyone to plan to cammit a crime or a tort, or to escape
detection or apprehension after the commission of a crime or a tort."
The Conmission has not retained this requirement that as a foundaticn for
the admission of such evidence there must be & prime facie showing of
criminal or tortious activities. There is liitle case or bext authoriiy
in support of the foundation requirement and such authority as there is
fails to make a case in support of the requirement. The Commlssion belleves
that the foundetion requirement is too stringent and prefers that the
question (as to whether the services of the physician were sought or
obtained to enable or aid anyone in a crime or tort) be left to the judge
for determination under the provisions of Uniform Rule 8.

{g) Paragraph (7) of the Uniform Rule has been deleted, This
parsgraph 1s not necessary since the same matter is covered by rule 37.
Rule 27 has been made subject o rule 37 in the revised rule by a specific

provision in revised rule 27(2)
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EAVESTROPPER EXCEPTION

Uniform Rule 27 does not abolish the eavesdropper exception
so far as the physician-patient privilege is concerned, This exception
i a traditional one and the Commission does not believe that the
physician-patient privilege should be extended to provide protection

against eavesdroppers.
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Revised 11/9/59
(10/1/59)

Note: This is Uniform Rule 28 as revised by the Law Revision
Commission. See attached explametion of this revised rule. The changes
in the Uniform Rule {other than the mere shifting of language from one
part of the rule to ancther) are shown by underlined naterial for new
meterial and by bracketed and strike out meterial for deleted material.

RULE 28. MARITAL PRIVILEGE FOR CONFIDENTIAL COMMUNICATIONS.

(1) Subject to rule 37 and except as otherwise provided in
[paragraphe-{R)-and-£39-e£] this rule, [a] either spouse [who-transmitbed
So-the-piher-the- information-vhich-eonstituses-she-eommnieationy ] has a

privilege during the marital relatiomship and afterwards which he may claim,

whether or not he is & party to the action or proceeding, to refuse to

disclose and to prevent the other spouse from disclosing communications found
by the judge to have been had or made in confidence between them while husband
and wife.

{(2) Subject to rule 37 and except as otherwlse provided in para-

graphe {3) and (4) of this rule, & [The-sther-speusc-owmthe} guardian of an

incompetent spouse may claim the privilege on behalf of [ske] that spouse.
[aving-the-privileges]

(3) Neither spouse may claim [sueh] the privilege under paragrach

(1) of this section in:

(a) [#a] An action or proceeding by one spouse against the other

gpouse. [g-sr—Gb;-in-aa—aetéan«faf-damages-£er-%he—a&ieaatien—ef—%he-aifeetiens
ef-the—ether;-er—fes-erimiaai—eeaversatéea—with-%he-ethey,-er]

(b) [fed-im] A criminal action or proceeding in which one of them

is charged with (i) a crime against the person or property of the other or of

a child of either, or (ii! s crime against the person or property of a third

-1- 28



()

person committed in the course of committing a crime against the other, or
(iii) bigamy or adultery, or {iv) desertion of the other or of a child of
either. [y-oz-{d}-in]

fc) A coriminel action or proceeding in which the accused offers

evidence of & communication between him and his spouse. [y-ox-Eedl

(4) An action or proceeding to commit either spouse or otherwise

place him or his property, or both, under the control of another or others

because of his alleged mental or physical condition.

(e) An action or proceeding in which a spouse seeks to establish

his competence.

(4) Neither spouse mey claim the privilege under paragraph {1)

of this section if the judge finde that [sugfieiea%-eviéeaeeg-asiée—frem—#he

esamuniea#iea;-haﬂ-beea—iﬁ%reéueea-ta-warran%—&-fiaéiag—%ha$] the communication
was made, in whole or in part, to enable or gid anyone to commit or to plan

to commit & crime or {a-%ews] to perpetrate or plan to perpetrate s fraud.

[é3%--A-sgause-whe-weuié-etherwise-have-e—grévilege-unée?-this-ruie
hae-ﬁa-sueh—yriviiege—if—%he-audge-fiaés-that—he-er—the-e%her—spause-while
*he-heiaei-af—%he—griviiege—testified—er-eaused—anether-%a-testify—ia—aay

ae%éen—%a-aﬂy-eemmuaiea%ienrbetveea—%he-sgeuses-agea—%he-same—subﬁee%—ma%%erw]

.
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Revised 11/9/59
RULE 28 (MARITAL PRIVILEGE FOR CONFIDENTIAL COMMUNTCATIONS)

AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explein Uniform Rule 28,
relating to the marital privilege for confidential communications, as revised

by the Commission.

THE RULE

Who may claim privilege. Under the Uniform Rule, only the spouse who

transmitted to the other the information which constitutes the commnication
{the commmnicating spouse) can claim the privilege. The Commission has not
accepted this unilateral view, but prefers the bilateral view that both spouses
are the holders of the privilege and that either spouse may cleim it. The
Commission wants to provide more substantial encouragement to the exchange of
marital confidenses than is afforded under the Uniform Rules of Evidence.

Under the revised rule, & guardian of an incompetent spouse may claim
the privilege on behalf of that spouse. However, when a spouse is dead no one
can cledim the privilege for him and the privilege, if it is to be claimed at
all, can be claimed only by or on behalf of the surviving spouse.

The Commission believes that one spouse should not be able to walve
the privilege over the objection of the other spouse. However, this matter is
not dealt with in this rule, but will be dealt with in rule 37.

Post-coverture privilege. Under the existing Californis law, a

poet~coverture privilege exists so far as the maritel privilege for con-

fidentisl commmnications is concerned. The Uniform Fule, however



(N

would restrict the existence of the privilege to the time the marital
relationship exists and no privilege would exist after the marrisge

1s terminated by death or divorce. The Cormission prefers the existing
California law end rejects the portion of the Uniform Rule that would

abolish the post-coverture privilege. FEy retalning the post-coverture

rule we prevent, for example, a divorced wife forcing & husband to "y
her silence as to business asnd other transactions he told her about in
confidence during the marital relationship. 1In addition, the Commissien
recognizes, for example, that a husband might be unwilling to exchange
marital confidences if he knew that his wife could be forced over her
objections to disclose those confidences aiter his death.

Scope of privilege. The Commission notes that the privilege

relates only to testimony by a spouse. HNo protection is provided
against esvesdroppers. Furthermore, for example, a spouse can disclose
the contents of the communication to a third person whe pay then appear

as a witness. The Commission has accepted this portion of the Uniform Rule.

EXCEFTICNS

Alienation of affections; criminal conversation. An exception

ig stated in the Uniform Bule that the privilege does not apply in an
action for damsges for the alienation of the affections of the other
spouse or for criminal conversation with the other spouse. This exception
has been omitted from the revised rule because Civil Code § 43.5 abolishes
these actions in California.

Family crime, The Commission approves the "family crime”




exception in paragraph {3}(b} of the revised rule which extends the
present California law to include bigamy, adultery and desertion within
this exception. The Commission agrees that the privilege should not
apply in case of bigamy, sdultery or desertion.

Guardianship or commitment proceedings. In paragraph {3X{4d)

and (3) of the revised rule, the Commissicon has provided an additional
exception -- one that is not provided in the Uniform Rule but is
recognized in the California statute. This exception provides that there
is no privilege in an action or proceeding to commit either spouse or
otherwise place a spouse or his property, or both, under the control of
another or others because of his alleged mental or physical condition.
Furthermore, there is no privilege in an action or proceeding in which &
spouse seeks to establish his competence. A somewhet similar exception is
recognized in our present statute and, as & matter of policy, in the case
where the exception spplies, the Commission believes that the evidence should
not be privileged. Under the language of the revised rule, the exception
will apply, for example, to commitment proceedings for mentally 111
persons and mentally deficient persons. It will also apply to such
proceedings as conservatorship proceedings.

Crime or fraud. In paragraph (4) of the revised rule an

exception is stated that the privilege does not apply where the judge
finde that the commnication was made, in whole or in part, to enable or
aid anyone to commit or to plan to commit a erime or to perpetrate or
plan to perpetrate a fraud. However, the Uniform Rule would extend this
exception to bar the privilege in case of any commnication with a view

toward the commission of any tort. The Commission has not adopted this

-5- ireB



()

extension of the scope of the excepticn. Because of the wide variety of
torts and the technical nature of many torts, the Commission believes that
to extend the exception to include all torts would tend to discourage spouses
from exchanging confidences and would open up too large an area of nullifica-
tion of the privilege.

The Uniform Rule reguires that the judge must find that sufficient

evidence, aside from the commnication, hes been introduced to warrant a

finding that the communication was in aid of & crime or fraud. The Commis-

sion has not retained this reguirement that as a foundation for the admission
of such evidence there must be a prims facie showing of criminal or fraudulent
sctivities. There is little case or text authority in support of the founda-
tion requirement and such authority as there ig fails to make a case in
support of the requirement. The Commission believes that the foundation
requirement is too stringent and prefers that the question {as to whether

the communicetion was in aid of & crime or fraud) be left to the judge for

determination under the provisions of Uniform Rule 8.

TERMINATION OF PRIVILEGE

Since the revised rule gives each spouse the right to claim the
privilege, paragraph {3) of the Uniform Rule 1s no longer appropriate and
has been omitted from the revised rule. Kote, however, that paragraph {3)(e)
of the revised rule provides a somewhat similar provision as far as criminal
sctions end proceedings are concerned.

The question of when the privilege undexr the revised rule is

terminated is one that will be dealt with under Uniform Rule 37.

W
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EFFECT OF ADOPTION OF EULE 28 AS REVISED ON RULE 23(2)

Paragraph (2) of Uniform Rule 23, relating to the special marital
privilege of an accused in & crimingl case, becomes UNDeCeBSaryY because the
Commission has modified Uniform Rule 28 to give the substantially same
privilege as was given under Uniform Rule 23(2) to a spouse 1n ell cases --
the right to prevent the other spouse from testifying when the other spouse is
the commnicating spouse and the existence of the privilege after the termina-
tion of the marriage. The Commission has, consequently, deleted subsection

(2) of Uniform Rule 23.
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Revised 12/1/59

Note: This is Uniform Rule 29 es revised by the Law Revision
Commission. See attached explanation of this revised rule. The changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to another) are shown uy underlined material for new
material and by bracketed and strike out material for deleted material.

RULE 29. FPRIEST~PENITENT PRIVILEGE.

(1} As used in this rule [5] :

{a) '"Penitent" means a person [member-of-a-ehureh-op-rerigious
dercmingtieon-or-erganizasien] who has made a penitential communication to
a priest. [theresfs ]

{b) '"Penitential communication” means a confession of culpable
conduct mede secretly and in confidence by a penitent to a priest in the
course of discipline or practice of the church or religious denomination

or organization of which the [peritens] priest is a member, whether or

not the penitent is & member of the priest’s church, denominetion or

organizetion.

(¢) "Priest" means a priest, clergyman, minister of the gospel
or other officer of a church or of a religious denomination or crganization,
whe in the course of its discipline or practice is authorized or accustomed
to hear, and has a duty to keep secret, penitential communications made
o him. [by-meabers—eﬁ-hés-ehureh;-éenaaiaa%ien-er-erganisatieﬁg]

(2) Subject to rule 37, a person, whether or not a party, has a

privilege tc refuse to disclose, and to prevent a witness from disclosing,
a comunication if he claims the privilege and the judge finds that:

(a) The communication was & penitential commmication; [srd)

(b) The witness is the penitent or the priestj [¢+] end

(¢) The claimant is the penitent {[;] or is the priest making the

cleis on behalf of an sbesent or deceased oy incompetent penitent.
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RULE 29 (PRIEST-PENTTENT PRIVILEGE)

A4S REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 29,

relating to the priest-penitent privilege, as revised by the Commission.

DEFINITIONS
Arrangement, The definitions have been arranged in alphabetical
order.

Requirement that penitent be member of church. The Commission

has revised the definitions so that the penitent need not be a member of

the church of which the priest is a member,

GENERAL RULE
Waiver, The Uniform Rule has been made specifically subject to
Rule 37 relating to waiver.

Death or incampetency of penitent. The rule has been clarified

by inserting "or deceased or incompetent” before "penitent" in paragraph

(2) {c) of the revised rule. A deceased or incompetent penitent might be
considered to be an "sbsent" penitent for the purposes of the Uniform Rule,
but this change has been made to resolve the ambiguity in the Uniform Rule.

Priest claiming vprivilege. The priest can claim the privilege for

an sbsent or deceased or incompetent penitent. However, it 1s noted that the
priest need not claim the privilege on behalf of the sbsent or deceaseior in-
competent penitent and might, in an sppropriate case, not claim the privilege.

For example, if a murderer had confessed the crime to a priest and has since
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died and an innocent man has been condemned to death for the murder, the
priest might under the circumstances decide not to claim the privilege for

the deceased murderer and instead give the evidence cn behalf of the innocent

arn .
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Revised 11/9/59
(10/1/59)

FULE 30. RELIGICUS BELIEF.
Every person has & privilege to refuse to disclose his theological
opinion or religious belief unless his adherence or non-adherence to such an

opinion or belief is material to an issue in the action or proceeding other

than that of his credibility as a witness.

Note: The Commission approves this rule. Although the Commission
ie unaware of any Californis cases recognizing this privilege, the Commission

believes that if we do not now have the privilege we should have it.

ROLE 31. POLITICAL VOTE.
Eﬁery’person has & privilege to refuse to disclose the tenor of
his vote at & political election unless the judge finds that the vote was

cast illegally.

Note: The Commission approves this rule. Although the Commission
is unaware of any California cases recognizing this privilege, it seems
probable that the California courts would recognize the privilege if the
occasion for doing so presented itself. The rule is considered necessary

to protect the secrecy of the ballot.

RJLE 32. TRADE SECRET.
The owner of & trade secret has a privilege, which may be claimed

by him or his agent or employee, to refuse to disclose the secret and to
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prevent other persons from disclosing it if the judge finds that the
allowence of the privilege will not tend to conceal fraud or otherwise work

injustice.

Note: The Commission approves this rule. In cur 1957 Discovery
Act {CCP § 2019{b)) we have at least an indirect recognition of the
existence in this state of this privilege. The Commission approves the
provigion of the Uniform Rule that the privilege will be allowed only if
the allowance of the privilege will not tend to "conceal fraud or otherwise
work injustice."” The Commission recognizes that the limits of the privilege

are uncertain and will have to be worked out through judicial decisions.
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RULE 33. SECRET OF STATL

Note: The Commission hes disapproved the adeption of
Uniform Rule 33.

Comment: The Commission believes that mdequate protectlon

for & secret of state is provided under Rule 34 {(Official Information)

88 revised by the Commission.
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Revised 12/10/59

Revised 11/9/59

10/1/59

Note: This is Uniform Rule 34 as revised by the Law Revislon
Commission. See attached explanation of this revised rule. The changes
in the Uniform Rule are shown by underlined material for new material
and by bracketed end strike-out material for deleted material.

RULE 3bk. OFFICIAL LIFORMATICH.

(1) As used in this rule [5] :

(a) "Official information" means information not open or theretofore
officially disclosed to the public [relsting-be-bhe-imbernai-affairs-ef
thig-Stete-cr-ef-the-United-States] acquired by a public officer or
employee [e?ﬁieia&—eﬁ-thés-State-er-the-Unéted-States] in the course of

his duty [3] or transmitted from one [such-effieciak] public officer or

employee to another in the course of duty.

(b} "Public officer or employee" includes a public officer or

employee of this State, a public afficer or employee of any county, city,

district, authority, agency or other politicel subdivision

in this State and a public officer or employee of the United States.

(2) subject to Rule 36, c witness has a privilege to refuse to

disclose & matter on the ground that it is official information, and
evidence of the matter is inedmissible, if the judge finds that the

metter is officlal information [§ and that:

(a) Disclosure is forbidden by an Act of the Congress of the
United States or a statute of this State [y] ; or

(b) (diselosure-of -khe -information-in-the-aetion-will-be-harnful
te-the-interests-ei—the-gevexamentaeﬁ—whieh-the-witness-is-an-sﬁfiee;-in

a-gevernmental-eapaeity-] Disclosure of the information is against the

#34
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(Rule 34)

public interest, after a weighing of the necessity for preserving the

confidentiality of the information as compared to the necessity for

disclosure in the interest of justice.

-
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Revised 12/10/59
Revised 11/9/59

10/1/59

RULE 3% (OFFICIAL INFORMATION) AS REVISED

BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 3k,
relating to the privilege and inadmissibility of official information, as

revised by the Commission.

DEFINITIONS

The definition of the Uniform Rule has been revised to make it
clear that a public officer or employee of a local governmental unit in
California is a public officer or employee for the purposes of the rule.
Under appropriste circumstances, the Commission believes that local as
well as state officers and employees should be within the privilege.

The Commission believes tnat information received by a "public
employee" should be within the scope of the rule to the same extent as
information received by a 'public officer.”

The words "relating to the internal affairs of this State or of

the United States" heve been omitted as unnecessary in view of the revised

definition.
THI? RULE

The Uniform Rule provides that evidence of official inforrmtion is
inadmissible if‘the Judgze finds thet the disclosure of the information will
be harmful to the inbterests of the govermment of which the witness ig an
officer in & governmental capacity. The Commission has substituted for

this provision one that more cleariy indicates the intent that the judge
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(Rule 3h)

should weigh the consequences to the public of disclosure against the
consequences to the litigant of nondisclosure and should then decide
which is the more sericus. The Commission recognizes that we cannot

by statute establish hard and fast rules to guide the judge in this
process of balancing the public and private interests. At the same
time, the Commission believes that the revised rule more clearly imposes
upcon the court the duty to weigh the public interest of secrecy against
the private interest of disclosure.

The rule has been revised to make it clear that the identity of
an informer camnot be concealed under the official information privilege
of Rule 34. This is accomplished by inserting the words "subject to
Rule 36" in paragraph (2) of the revised rule. The identity of an in-

former privilege is stated in Rule 36.
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Revised 11/9/59

10/1/59

RULE 35. COMMUNICATION TO GRAND JURY.

Note: The Commission has disapproved the adoption of Uniform
Rule 35.

Comment: California does not now recognize the privilege provided
in Uniform Rule 35. The rule applies only during the period the grand
jury is investigating the matter and this ordinarily is accomplished with
dispatch. The Commission does not helieve that there is a demonstrated
need for changing the existing California law to grant this additional

privilege.
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Revised 3/1/60
12/10/59

Vote: This is Uniform Rule 36 as revised by the Lew Revislon
Cormission. The charges in the Uniform Rule are shovm by underlined
pateriel for new meterisl and bracketed and strike cut materisl for
daleted material.

RULE 36. IDENTITY OF INFCRIZR.
{1) A witness bas a privilege to refuse to disclose the identity of

a perscn vho hes furnished informotlon as provided in paxagraph (2) of this

rule purporting to diselose a violation of a provisicn of the lews of this
Stote or of the United States to o [representative-of-the-Stabe-er-the
Un:-iteé-“atates-sr-a-gevezmental-ﬂivisien-thmef;-ehasgeé-with—the—duty

sf-onfoveing-that-previsien] lav enforcement officer or to a representative

of an adminigtretive agency charped with the administraticn or enforcement

of the law alleged to be viclated, and evidence thereof is inedmissible,

untess the judge finds that:

(2) The identity of the person furnishing the information has already
been otherwise disclosed; or

{b) Disclosure of his identity 1s [essential] needed to assure a falr
determinetion of the issgues.

(2) This rule applies only if the informetion is furnished directly

to & law enforcement officer or to a representetive of an administrative

agency charged with the administretion or enforcement of the lav alleged

to be vioclated or is furnished to another for the purpose of transmittal

to such officer or representative.
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Revised 3/1/60

RULE 36 (IDENTITY OF INFORMER) AS REVISED BY THE

COMMLSSION

It is the purpose of this memorandum to explain Uniform Rule 36,
relating to identity of informer, as revised by the Camuission.

Protection where informstion furnished indirectly. The Commission has

provided that the privilege applies whether the informer furnished the in-
formation directly or through ancther.

Informetion furnished to a "law enforcement officer.” The revised

rule provides that under appropriate circumstances the identity of the
informer is protected if he furnishes informetion to a "lav enforcement
officer." The Commission has not accepted the requirement of the Uniform
Rule that the informer cen Furnish the information only to a governmental
represemtative who 1s “charged with the duty of enforeing” the provision

of law which is alleged to be viclated. The Commission does not belleve
that the informer should be required to run the risk that the official to
vhom he discloses the information is ope "charged with the duty of enforcing”
the law alleged to be violated., For example, under the Uniform Rule as

revised by the Commission, if the informer dilscloses informetion concerning

a violation of a state law to a federsl law enforcement officer, the identity
of the informer is protected., However, under the Uniform Rule as promuigated
by the Nationsl Commissioners the identity of the informer apparently would
not be protected under these clreumstances.

When privilege not applicable. The privilege does not apply 1f the

identity of the informer has alresdv been disclosed or if disclosure of his
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identity is needed to assure a fair determination of the issues,

The Commission has substituted the word "nmeeded" for "egsential" in
Rule 36(1){b) because the Commission does not believe that the defendant
should heve to establish that disclosure is "essential" to a fair determina-
tion of the imsues; the Commission wnrefers to require that the defendant
need establish only that disclosure is "needed" to assure a falr determina-

tion of the issues,
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Draft -- 11/10/59

Note: This is Uniform Rule 38 as revised by the Law Revision
Commission. The changes in the Uniform Rule are shown by underlined
meterial for new materiml and by bracketed and strike out material
for deleted material.

RULE 38. ADMISSIBILITY OF DISCLOSURE WRONGFULLY CCMPELLED.
Fvidence of a statement or other disclosure is insdmissible

sgainst the holder of the privilege if the judge finds that he had

and claimed a privilege to refuse to make the disclosure or to prevent

another from meking the disclosure, but [was] nevertheless the disclosure

was required to be made [make-i%].

Comment :

The rule has been revised to provide protection where a person other

than the holder of the privilege is required to testify.
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